
ORIGINAL

November 22, 1993

Office of the Secretary
Federal Communications Commission
1919 "M" Street
Washington, D.C. 20554

RS: PP Docket No. 93-253
Section 309(j) e

DOCKET FILE COpy ORIGINAL

RECEiVED

lNOV.2 31993
FCC • MAIL ROOM

~o Whom It May Concern:

As a small individual business person I invested in filings for
IVDS and paid engineering fees for the necessary license
applications. All of this investment was based on the fact that
IVDS would be offered as a no connectioq ~harge and no time charge
service to the recipient. As such, this would ~ssentially be a
free versus pay seJ:'vice to the public. My :'in:itial effort and
investment was done in good faith under the original FCC IVDS rules
which were in effect in 1991 and 1992, permitting lottery mechanism
for license distribution. I assumed that they would not be
arbitrarily changed. I request that before auction is considered
for the IVDS licensees that the Commission request comments from
prospective IVDS service providers on their proposed operational
plans so that the Commission can have the facts available upon
which to base a conclusion on the primary use of the IVDS spectrum.

However, should the final determination with respect to IVDS be
that lotteries, are not permitted and auctions are to be the method
of licensing, then I would be in full accord with the comments
previously submitted by Romulus Telecommunications, Inc., which
follows.

Auction Desfgn..
The aingle moat iaportant .element in auction de.ign should be
si~licity. Co.plicated auction rules will only feed suspicion on
the part of the pUblic that the rules have been rigged to benefit
one interest group or another. The simplest procedure is therefore
the best.

Oral bi44iDCJ, as noted in paragraph 37 ("#37"), is likely to be
perceived as fair because the process is open, and any eligible
qualified bidder who is willing to pay enough can be assured of
winning •

• eale4 bi44ing for licen... aa part of a group an4 oral bi4. for
tbe coapoDent part. (#47 , #48) denies the small business bidder
the opportunity to pay enough for the market that he want.s to build cR
and operate. If a major player wants to buy all of the markets
comprising a market cluster, that player should have t~~~~~d (2
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• _rke~ by ..rke~ ba.i. for e.ch cOJlPOn.n~ ot the clu.t:ar. Th.t:
•••ure. ~h.t e.ch .arket will go to the party ~h.t v.lu.. it: the
JIO.t (#3. Ie #41), .nd ..xi.ize. the return to the tre••ury.

_11 ...i.... owaara of _11 llAZ'uta p&-09i4. ..nioe to til.
pUli. IIOODU' tJaaa .. _jor pl.yer. .... _ M~II ~be lar,e au-ket•
... ~be .urroua4iag _11 0.... The larg. IIIlrket get. built tirst,
bec.use it is aore profit.ble. a..ll, low population density
••rkets ge~ built only .fter the l.rve, high POpul.tion d.nsity
••rk.t i. built out. In effect, saall ..rk.ts .re w.rehoused by
big pl.yers until th.y get around to building them.

a_l84 l»i4. wh.r. the OO-i••l0......~•••ry taw 1»144.1.'. (#.9) is
a departure trom open bidding, and th~retor. unde~ine. public
confidence in the proce... It incr••••• the possibility ot bidd.r
collusion: the possibility of collusion incr..... as the nuaber ot
bidd.r. get. s..ller. Finally, wh.t are the aarket. which are
going to have very tew bidders? Ail mark.t size d.cline., mol.'.
s.all busin.ss bidder. will bid. If anything, small markets will
attract more bidders, not fewer.

a.que••e of B144i.,(#51-#53, #125). In the cellular industry,
regions are organized around the major ..rket. PCS is likely to be
the same. Aggregation of mUltiple regions does not improve ••rvice
to the pUblic; it just reduces competition by making big players
into really big players.

The best bal.nce of .ggregation and revenue to the treasury would
appear to be ottering the regions .in order of population, e.ch
market within the region in order of population, and each spectrua
block in descending order of size within each market. This perait.
those who want to ag~egate within a region to do so in one auction
session. '

aiault••eou••e.l84 b1441.g (#55)' create. problems becau.e of the
problems of overall ceilings and having to permit bidders to
withdraw bids. It s.aled bids underaine pUblic confidence in the
process, simulta~~ou. sea~e~ bidding ?u.t makes it worse.

Siault•••ou•••c••di., bi4 .l.ctro.lc .uctio.. (#56 Ie 62) assuaes
that the major players are to be the sole beneficiary of the
auction process. It assumes that there will be no open auction.
It discriminates against small business. The creation of such a
system would take more time than the Commission has for this
proceeding. Keep it simple.

oaabiaational b~44iDg (#57-#62, #120, #123) creates a very complex
alternative to open bidding which will not affect aggregation but
is likely to reduce revenue to the treasury.

If a major player wants to purchase all of the markets in a region,
it can do so one market at a time in open bidding. A sealed bid
for all of the markets in a region forces such a bidder to bUy
markets which it might otherwise not purchase, but for which it is



forced to bid to ...t expected ••aled bid. fro. other ..jor
player••

Aa a Practical aattar, the.e ••aller ..rket. would be unavailable
to _11 bwlina•• bidder. for who. the.e ..rket. would be ju.t the
right .i.e for their reaourcas. The hi.tory of cellular build out
indicate. th.t the big oper.tor will build the ...ller aarket. la.t
while it fUlly develops it's large ..rket., depriving the ...11
market consumer of .ervice until the d.y before license expir.tion.

couin.tion.l bidding - would r.duc. proc••d. to the tr.a.ury,
bec.use it makes it iaPOssible for the trea.ury to receive the
highest price fro. those bidders th.t value e.ch individu.l .arket
the most.

A "riu1 aa4 be.t" offer (#60) i. worse .till fro. the point of
view of the small bu.ine•• bidder. He ••y lo.e the ..rket for
which he h•• offered the highest bid, not becau.e ...jo~pl.yer
p.rticul.rly w.nt. that m.rk.t, but becau.eth. major player i.
willing to r.i.e hi. bid for the ..jor .arket in the region for
which it .ubmi~ted the initi.l .e.led bid.':Thi. run. directly
counter to th.principal of di••••in.ting licen.e•••ong a wide
v.riety of .pplicant., inclUding small business (#11).

Llaitatioa. by bi44er. oa winniag. aa4 ezpea4iture. (#63-65) is a
complic.tion .rising from permitting simUltaneous sealed bid
.uctions. Open bidding keeps it simple.

Miaiau. Bid aaquir...at. (#66-#67) places the Commission in the
position of determining value in • proc.eding specifically de.igned
for-value to be d.t.rmined by the .uction proc.... Failur. of
bidders to meet a pr~etermined value si.ply del.ys service to the
public until .uch ti.. as the Commission has reduced the minimum
bid to the point where it reflects true market value.

Ia.tallaeat paYaeat. (#69 & #79) for qualifying entities is the
•••iest form of alt.rnative p.Yment .ethod to administer. For a
.even year license, an appropriate tOrJIula would be a down p.YJI8nt
of 1/7 the winning bid and six addition.l equal paYments with
interest at prime plus one percent on the unpaid balance.

A ooabi.atioa of iaitial paymeat plus royaltie. (#70) would be an
ideal formula because payment of, say, a 5' of qross revenue
royalty would preci.ely match paYments to market revenue.. There
i. a strong public policy appeal for the treasury to receive an
ongoing revenue stream from the operation of spectrum that is a
national asset.

Mo.t operators hold each market license in a separate .ubsidiary,
and aUditing is simply a matter of looking at the appropriate tax
return to determine gross customer revenue. The complexity lies
not in the administration but in the bidding.

A royalty approach is appropriate only if all bidders for a
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particular licen.e were "royalty· bidder.. Then the bidding
co.petition would be the aaount of the initial payaent. If the
final rule. provide far .pecific .pactrua .et a.ide. for qualified
applicant., then royalties would provide maximua opportunity for
qualified entiti.. bf reducing the co.t of entry and the best deal
PO••ible for the trea.ury.

Default (#71) .hould not place the co.-i••ion in the po.ition ot
beCOlling a bill collector. It should be sutticient tor the .aount
unpaid, with intere.t accruing, to be a lien on the license, to be
paid when the licen•• is either r.newed or tran.ferred.

Th. 81191»lllty Cl:l~eria (#77) should be tor the purpose. ot
e.tabli.hing a maxiawa, e. 9 • not more than a net worth of $6.0
million and earnings ot not more than $2.0 million, so that large
operators will be excluded from the qualifying class.

Miniaua tinancial raquir_nt. .hould be determined on a .ervice by
.ervice basis. And, even then, account aust be taken of the fact
that a compact market of 100,000 population. may be capabl. ot being
.erved by one .c.ll, and r.quire • relatively .mall inve.t..nt,
compared to a market with millions covering a large g.ographic
ar.a.

Taz oertifioates (#80) .hould not be u••d for those selling their
license. The ti.. qualifying entities n.ed h.lp is at the
beginning of their activitie., not .t the end. What the .mall
business applicant need. is installment payments and royalty type
ot a••istanc. at the beginning.

How.ver, tax certiticates would be invaluable in encouraging
license .xchange. .aong licen.... who wish to rationalize their
po~ttolios in r.spon.e to a changing marketplace. The Commi••ion
should establish procedures for the is.uance of tax certificates in
the case of exchange of like kind licenses.

Unjust enriobaent tra. auotion. (#83-#88) has been an i ••ue in the
cellular lotteries because of the Commis.ion's rule. which
peraitted the sal. ot a construction permit or licen.e without
taking any step. to build or operate the market. Rather than
involve the Commi••ion in the quagmire of determining market value,
the better approach is to prohibit transfers for a three year
period after the award of a license. In these circumstances,
forbidden transfers would cause the license to cancel automatically
(#88).

Where there are mUltiple license. in a market, partiCUlarly in the
case of PCS, the fear of service not being provided to the public
(#84) is unfounded, because the service will be provided be the
competitors. The handful of cases in which this would be an issue
does not warrant the Commission stepping into the valuation
quagmire.

unjust enrichaent from lotteries (#89) involves the Commission in



valuai:ion qua.i:ions auch aore coapliaai:e4 i:han in i:he ca.. of
auc~ion.. At leas~ in auctions, i:here will be a record of prices
paid for oi:her sPect.rull in the s_ JlU'ltet. Hone of this dai:a will
be available in the ca.. of lotteriu. The coaai.sion will be able
to i.pl_ent the intent of congre•• just as effectively wii:h a
thr.. yeartranster restriction without stepping into the valuation
quapire.

The Co_is.ion has alr.ady enacted ~erfo=a&Do. reqalr....~s (#90)
for .ost services. They appear to work reasonably well. The
existing tramework should be maintained.

Colluaio. (#93) is aost likely .-eng i:he largest firms. There is
already a suspicion aaong the general public that these large tiraa
will divide up the country by intormal agr••••nt and bid for major
mark.t. accordingly. At the .... tille, collusion is ea.y to allege
and hard to prove. OVerall, it is anoth.r quagmire that the
co_ission should avoid. Most etfective would be to obtain a
coaaitment from the Justice Departaent that it will establish a
task torce to monitor the auction results an4 prosecute violators
under existing law. ' '

Appl1oa1:1oD prooe••laq requir_eDt. (195-1101, 1128) need not
chang. from pre.ent procedures. A short fora to determine legal
qualifications to be reviewed prior to the auction already exists
tor services such as cellular and IVDS. A long tora, the
application currently in use, should be submitted prior to the
auction, but reviewed only after the applicant is a successful
bidder. This will assure that only serious bidders apply, and
reduce the pre-auction processing ti.e required by the co.-i.sion.
Short fora applications should be SUbject to the letter pertect
standard" and long fqra applications subject to the standards
already in place for each service.

In deteraining deposita aD4 other' reqair..e.ta tor eDteriD9 bid.
(#102-#109, #126) the Commission'. goal should be simplicity. Any
process Which requires a separate deposit amount for each .egment
of spectrum for ,each market, 'creates a ~p.rwork logjaa and multiple
opportunities for error. '

The most straight forward approach is to require all bidders to
deliver a cashiers check for a minimum of $100,000 to the auction
tor entry to the area reserved tor bidders to open his auction
account. At the close of each bidding .e.sion for each license, if
the aaount in the winners account is not sufficient to cover 20' of
the winning bid, then the winner makes an additional deposit. If
the winning bidder fails to cover the amount required, the license
is immediately re-auctioned.

The winner has thirty days after the close of the auction to pay
the remaining 80'. Failure to do so acts as a forfeit ot the
deposit. The second highest bidder is given the opportunity to
purchase the market at the winning bid price. If the second
highest bidder fails to purchase at the winninq bid price, the



license is scheduled tor re-auction in thirty days.

Thi. procedure has the virtue of sillplicity. The rule. are easily
understood. The aaximum delay in tho•• cases where the 80t i. not
paid is sixty day••

In the event that • ViDDiD9 I»idder i. t01lDd ~o I»e iDeli9Utle,
uaqualified or ua&ble to pa, tbe re..i~ing 80t (1113), the market
should be re-auctioned as indicated above. The market .hould be
open for bidding by all applicants who were eligible for the first
auction, whether or not they actually participated. The
co_is.ion's objective i. to have as many qualified bidder. as
possible at each auction session.

Specific Services

JC8 &D4 de.ignated ..titie. t1121). If the co_ission i. going to
set aside two spectr\Dl blocks for -<iesieptated entitie., then the u.e
of royalty payment. a. the exclusive .ethod of payment would be
appropriate for, the reasons previously .et forth. If the
co_ission doe. not approve royalty payments, then installment
payments would be appropriate.

When bidding for non set aside spectr\Dl, designated entities should
be able to make payment using the in.tall.ent payments. This is
partiCUlarly important in encouraging .mall business to provide
service in smaller markets where the major operators would
otherwise be warehousing spectrum while they build the major
markets.

Consortia shOUld b8 accorded designated entity status only when a
majority ,of the own.rs~ip and control is in the hands of designated
entities.

pca .arrowbaDd (1122) licenses should be open to all applicants,
and designated entities should be entitled to use installment
payments.

'1be "eterainatioD tat :riDs .hould be .uI»jeat to auctioD rule.
Dee". to be reconsi"ered (#143). Since IVDS was authorized, the
industry has begun to move in a different direction from that
originally conteaplated. The business plans of a number of IVDS
service providers contemplate "free" acc.ss to the IVDS system for
any customer who owns an appropriate box. There would be no
charge to the customer for connection to the system or for system
time used.

The costs would be paid by the vendors of goods and services
offered to customers via IVDS. In this respect, IVDS look. much
more like broadcast television, which is paid for by the vendors
of goods and services, than like, for example, cellular telephone
service, where the customer pays for connection time.

Because no IVDS systems are yet in service, the degree to which



this trend in the IVDS industry bacoaa. the pri..ry OPerational
reality i. a. yet unknown. It, in tact, IVDS i. ottered a. a no
connection charve and no ti_ charve .ervice, then the COll1li••ion
i. ..ndated under the rule. e.tablished by Congress to award IVDS
.PaCb:'WI by lottery and not by auction. Thi. c~ntator reque.t.
reply co-.ent. fra. prospective IVDS .ervic. provider. on their
propo.ed operational plan., so that the Coaai••ion can have the
tact. available upon which to baa. a conclusion on the priaary u.e
ot the Ives spectrua.

1YD8 prefere.oe. (#144), where there are only two license. per
aarJcet, are aore difficult than PCS where there are aUltiple
licen.e. per market. The applications,filed for the fir.t nine
aarket., at $1,400 per application, indicate that there i ••trong
interest froll .aall business applicant.. with a relatively low
entry cost (compar.d to PCS), IVDS is a natural for amall bu.in••••

In view ot the toreCJoing, in the e~nt that IVDS ia awarded by,
auction, the Coaais.ion should .et a.ide one of the two available
licen••s in eac,h aark.t for qualified enti~y.pplicants, and .uch
applicants should, at a minimull, be permitted the install.ent
••thod of paYment.

It the co_ission really w~nts to encourage qualified entity
participation in IVDS, it should adopt the down paYment plUS 5'
royalty method ot payaent previously di.cus••d. All bidding for
one licen.e in .ach .arket would be for the a.ount of the down
paYment. Thi. approach gives maximull opportunity for qualified
entities to participate in IVDS.

I would appreciate your reconsideration of reverting to the
original proposal that IVDS applications be awarded by lottery as
originally indicated in the FCC Rules and Regulations.

Thank you.

Sincerely,

0Yl1A~~~
Mar4berite Geckler
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